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What Does it Take to




Practice of Law =

Persuasion =




My Training:

Law
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We need to be sponges for
learning more than LAW!
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: Hilton St. Louis
United States at the Ballpark

High-rise hotel with..
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More about Me:
| Live in the Middle of the U.S.A.
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St. Louis is famous for the “Gateway Arch”
st G he"Q\d Courthouse”
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My EXperience

1981-1986 and 1990-2004): Litigation and appellate lawyer at
St. Louis insurance defense firms (Evans and Dixon and
Holtkamp, Liese, Childress and Schultz).

1986 - 1990: Missouri Attorney General - Prosecuted
Consumer Fraud for the State of Missouri

2004 to 2013: Consumer Law/CIass Action Department of the




The type of work | do

See my website “About” Page

http:/www.erichviethattorney.com/about/

| am In Private Practice




My Law Firm Keeps
getting smaller!




n work almost anywhere
imes | work iIn my pajamas!




Software | Use

Adobe Acrobat
MS Word
Gmail for Email and Calendar

Cloud sync (Google Drive, Dropbox)

Time and Billing Software
Backup Software (VERY IMPORTANT




My office Is a shared space

. It is called “CIC.”




Two days each week
| work for a charity: “Arch City Defenders.”

; It is a charity with 10 lawyers.
: Donations pay for the lawyers.
- We help poor people.

s ome Cities and Businesses treat poor people unfairly




Courthouse in St. Louis

This is a courthouse where | often work
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Replica of the tomb iIs at Miniaturk, a miniatures park
on the north-eastern shore of Golden Horn in Istanbul.



Some Differences
pbetween US and Turkey

- We use “discovery” (encourages settlements).

- Our trials are often decided by a jury.

- Our jury trials can have drama/theatrics.




Each State has its own sets of laws and
types of courts.



Geographic Boundaries

of United States Courts of Appeals and United States District Courts
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What is the correct court?
Federal versus state “jurisdiction™?

Sometimes it’s easy and sometimes complicated.
The place to start is the United States Constitution
The Federal Government has specified powers and the states have others.
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The State Courls
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The Missouri Supreme Court

Reviews the decisions of the state
trial and appellate courts
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Missouri Courts of Appeals
3 Appellate Districts
Review the decisions of the state

J

tnal courts

Missouri Circuit Courts \
45 Judicial Circuits
Trial courts that hear civil and
criminal cases
Specialized courts include family
and juvenile
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The U.S. Supreme Court
Reviews the decisions of the
federal and state trial and
appellate courts
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U.S. Courts of Appeals
13 Appellate Circuits
Reviewthe decisions of the
federal district courts
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U.S. District Courts
84 Judicial Districts
Trial courts that hear civil and
ciminal cases
Specialized counts include
bankruptcy. intemational frade,
and federal claims

\

J

Court Hierarchies:
State (Missouri) and Federal




Cognitive Science =




Cognitive Science is the




Human Animals - We are apes.

Frans de Waal explains:

Darwin wasn’t just provocative in saying that
we descend from the apes—he didn’t go far
enough ... We are apes In every way, from
long arms and tailless bodies to our habits



http://news.nationalgeographic.com/news/2005/08/0831_050831_chimp_genes.html%22%20%5Ct%20%22_blank

CIENTISTS HAVE
SEQUENCED the genome
of the chimpanzee and
found that humans are 96
percent similar to the great




Many scientific insights tell

us a lot about how people
(judges, arbitrators, clients
and jurors) make decisions.

These Insights can also
help us to understand and
motivate people.



Many Scientific Findings




Armchair Psychology

Still common and often




Cognitive science has

challenged the way




| Will Provide




This is a Survey
Course.




What Does it Take to




Sam Harris: “Your mind is the basis
for everything you experience In lite,
and every contribution you can make
to the lives of others. Given this fact, |

makes sense to train it.”

thing for language:




-xample:
-mpirical Jury

Empirical Jury helps attorneys win more
by providing them information that is
impossible to obtain with traditional focus
groups. ... massive jury samples that are
analyzed using scientific rigor and cutting




L If my client accepts some blame, how much does
it change comparative fault? Liability?

Damages?

L Should I settle for a specific amount or go to
trial?

o In closing arguments, should I ask for an

extremely hig




People are Not
Blank Slates




Human behavior is
shaped by

evolutionary psychologica




Pinker:

ldentical twins separated at
birth have astonishing
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Group Think

This happens where a group of
people desire harmony or conformity.

Group members try to minimize conflict
and reach a consensus decision



https://en.wikipedia.org/wiki/Social_group%22%20%5Co%20%22Social%20group
https://en.wikipedia.org/wiki/Social_group%22%20%5Co%20%22Social%20group
https://en.wikipedia.org/wiki/Critical_thinking%22%20%5Co%20%22Critical%20thinking

Social Pressure




Solomon Asch experiments:

Group pressure causes some people to
see differently. Other’s consciously felt
the pressure and conformed.

This was a simple and concrete perceptual judgment
task.

People felt conflict and discomfort.




Understanding the truth
IS sometimes
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Tribalism

The human mind is prepared for tribalism.

Human evolution is the story of individuals competing with other
individuals within a group.

It’s also the story of groups competing with other groups— sometimes
violently.

We are all descended from people who belonged to groups




A basic principle of moral psychology is that “morality
binds and blinds,” which is a useful trick for a group
gearing up for a battle between “us” and “them.”

In tribal mode, we seem to go blind to arguments and
information that challenge our team’s narrative.

Merging with the group in this way Is deeply
pleasurable— as you can see from the pseudotribal
antics that accompany college football games.

Any kind of intergroup conflict (real or perceived)
immediately turns tribalism up, making people highly
attentive to signs that reveal which team another
person is on.



We join tribes that make it look like we are extremely
different even though we are 99.9% the same.

Donald Brown’s list of human universals:

Sense of self versus other, responsibility, voluntary
versus involuntary behavior, intention, private inner life,
normal versus abnormal mental states. Empathy. Sexual
attraction. Powerful sexual jealousy. Childhood fears,
especially of loud noises, and, at the end of the first year,
strangers. Fear of snakes. “Oedipal” feelings
(possessiveness of mother, coldness towards her
consort). Face recognition. Adornment of bodies and
arrangement of hair. Sexual attractiveness, based in signs
It : : s




How to Study Law

Read and re-read and re-read . . .~




How do you study as a law student?

“Smarter Law Learning: Using Cognitive Science to
Maximize Law Learning”

vy Jennifer Cooper (2016). Seattle University School of Law
Digital Commlons‘._



https://digitalcommons.law.seattleu.edu/cgi/viewcontent.cgi?article=1761&context=faculty
https://digitalcommons.law.seattleu.edu/cgi/viewcontent.cgi?article=1761&context=faculty

How many schools teach students
how to learn?

The most common study strategies used
by students are reading, rereading, rote

memorization, and cramming.'

P PR 3

Research shows that these techniques



Rereading is not a good way
to learn.

It creates an illusion of
fluency and an illusion of

AR
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Law students, are mostly unaware

of empirically-proven study




Expert readers do not read a case
from the first word to the last,
known as "reading linearly."

Expert readers skim items at the
~ beginning of the case, such as facts,




These learning strategies are effective:

‘Retrieve information from memory without
cues, recalling information without having it in
front of you.

‘Self-testing and self-quizzing: take practice
quizzes or tests to learn the material. Use study
questions at the end of the material or generate
your own questions

‘Periodic review, also known as "spacing
study,” is the opposite of cramming or
"massing study.” Review material more than
once, but with time--days or weeks-between
practice sessions to allow for forgetting
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Narrat




Example from Today . ..

‘We are wired to hear stories
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Competing Stories
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Andy Goodman - The Importance of Narrative

“The truth isn’t just what happened, but how we feel
about it when it happened and how we feel about it
now.”

Avoid dry presentations of facts like this jargon-laden
blurb offered by the American Cancer Society:

The American Cancer Society’s international mission
concentrates on capacity building in developing
cancer societies and on collaboration with other
cancer-related organizations throughout the world in
carrying out shared strategic directions.

Narrative is so incredibly powerful because it sets
forth our history, our identity, how are remember,
why we give, and to whom we give. These emotionally
charged ideas don’t readily sink in without the use of
stories.


http://www.cancer.org/docroot/AA/content/AA_1_1_ACS_Mission_Statements.asp

As we grow up to become adults,
many of us stop telling stories.

We are taught to communicate with
technical jargon in order to be

“serious.” This IS sad because our
stories tell others (and ourselves
who we [and our clients] actually are.




“Burn the Library Books!”




Goodman: “Stories are the software of
the brain. They tell us what facts to
accept and what facts to reject.”

If you are in the changing the business,
then you are in the changing the story
business.”



https://www.youtube.com/watch?v=2N6PihC5HLc
https://www.youtube.com/watch?v=2N6PihC5HLc

(Bill McKibben book: The Age of Missing
Information). What are the messages that
Americans are over-exposed to:

1.The world is a scary place.

2.You are the most important person in the
world. It’s all about YOU.

3.You can solve any problem by buying
something.




The Golden Theme, by Brian
McDonala:

There is one uplifting master
theme: Stories all remind us
that we are all the same. The
hero reaffirms this narrative, and
the villain is the person who
denies it.




"When | use a word,” Humpty Dumpty said, in rather a
scornful tone, "it means just what | choose it to mean—neither
more nor less.” "The question is,” said Alice, "whether you can
make words mean so many different things."



Think about this Legal
Rule for next class:




